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On behalf of Bill Nelson for U.S. Senate and Peggy Gagnon, as treasurer 
(collectively, “Respondents”), I submit the following response to the Commission’s 
finding of reason to believe that Respondents violated provisions of the Federal 
Election Campaign Act (“the Act”), 2 U.S.C. Q 43 1 et sea. (2003). Because the 
allegations in the Factual and Legal Analysis are without merit, the Commission 
should decline to take further action and close the file on this matter. 
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I. INTRODUCTION 

This action was initiated by a complaint filed by the American Conservative Union 
alleging that Handgun Control, Inc., now the Brady Campaign to Prevent Gun 
Violence (“the Brady Campaign”), and the Handgun Control Voter Education Fund, 
now the Brady Voter Education Fund (“the Brady Committee”), committed a number 
of violations of the Act through making a series of expenditures, including certain 
expenditures allegedly benefiting Bill Nelson for U.S. Senate (“the Nelson 
Committee”). After evaluating the facts and legal provisions governing the alleged 
activity, the Commission has declined to take M e r  action as to all but one of the 
claims that implicated Respondents. 

The sole remaining allegation with respect to the Respondents is that the Brady 
Campaign made, and the Nelson Committee accepted, a prohibited in-kind 
contribution resulting fiom an October 16,2000 press conference at which Jim and 
Sarah Brady (“the Bradys”) endorsed Senator Nelson’s candidacy for Senate. 
However, as the Bradys made their endorsements in their personal capacities, and not 

ANCHORAGE B E l J l N C  BELLEVUE BOISE C H I C A G O  DENVER H O N G  K O N C  LOS ANGELES 
M E N L O  PARK OLYMPIA PORTLAND SAN FRANCISCO SEATTLE W A S H I N G T O N ,  D C 

34644-000 1-000000/DA033620 002 
Perkins Cole LLP (Perkins Cole LLC in Illinois) 



December 30,2003 
Page 2 

on behalf of either the Brady Campaign or the Brady Committee, ‘this allegation is 
without merit. The Commission should therefore decline to take finher action and 
dismiss this matter entirely. 

11, DISCUSSION 

A, The Bradys made the endorsements in their personal capacities and 
not on behalf of the Brady Campaign. 

The crux of the allegation in th is  case is that the Brady Campaign made an unlawfiil 
corporate in-kind contribution to the Nelson Committee when the Bradys attended a 
press conference at which they endorsed Senator Nelson. However, the Bradys made , 

the endorsements while acting in their personal capacities, not on behalf of any 
corporate entity or political committee, and accordingly no unlawful corporate in-kind 
contribution was made. 

On October 16,2000, the Bradys participated in a press conference in which they 
personally endorsed Senator Nelson in the Florida general election for Senate. In its 
Factual and Legal Analysis, the Office of General Counsel erroneously concludes that 
the Bradys acted on behalf of the Brady Campaign when they made these 
endorsements. See Office of General Counsel, MUR 5158 Factual and Legal 
Analysis, at 4. This conclusion forms the sole basis of the Office of General 
Counsel’s allegation that the Nelson Committee accepted an illegal corporate 
contribution. 

- 

The Office of General Counsel’s conclusion relies on incorrect information 
inadvertently published by the Nelson Committee claiming that the Bradys endorsed 
Senator Nelson on behalf of the Brady Campaign.! Despite the erroneous 
representation made in the press statement, the Bradys attended the press conference 
and endorsed Senator Nelson in their individual capacities and not on behalf of the 

The Factual and Legal Analysis also purports to rely on a Ft Lauderdale Sun-Sentinel article, 
published the day after the press conference, asserting that the Bradys endorsed Senator Nelson on 
behalf of the Brady Camprugn However, this article does not assert any such thmg; rather, it refers to 
the “Bradys’ endorsement,” not an endorsement by the Brady Campsllgn or by the Bradys on behalf of 
the Brady Campaign The caption under the picture that apparently accompanied the article makes the 
erroneous assertion that the endorsements were made on behalf of the Brady Campaign. Compl Ex. 
20. 
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Brady Campaign. In fact, a review of the texts of the Bradys’ remarks at the event 
indicates that they were speaking on their own behalves and not on behalf of any 
entity when endorsing Mr. Nelson. Mrs. Brady’s statement asserts that “Jim and I are 
here to wholeheartedly endorse Bill Nelson,” referring specifically to her appearance 
with her husband and making no mention of the Brady Campaign or the Brady 
Committee. See Statement of Sarah Brady, October 16,2000, at Exhibit A. 
Likewise, Mr. Brady’s statement begins “I am very honored to endorse Bill Nelson,” 
and likewise does not refer to the Brady Campaign or the Brady Committee. See 
Statement of Jim Brady, October 16,2000, at Exhibit B. 

This distinction that the Bradys drew between personal action and official action is 
one that the Act specifically permits. The Commission has repeatedly confirmed the 
ability of an individual to act in an official or representative capacity at one time and 
in an individual capacity at another time. See. e.n., Advisory Op. 1980-6 (an officer 
or stockholder of a corporation may make a contribution from personal funds that is 
not attributed to the corporation); Advisory Op. 1993-12 (individual members of a 
Native American Tribe that is a federal contractor may form their own political 
committee unconnected to the Tribe); Advisory Op. 1984-34 (a candidate may make 
campaign contributions in his individual capacity); Advisory Op. 2003-10 (Senator’s 
son may solicit nonfederal funds for a state party in his personal capacity as a state 
official). The Commission again c o d i e d  this during a recent rulemaking, asserting 
that an individual may wear “multiple hats” and h c t i o n  as an agent of an entity in 
certain circumstances but not in others. Explanation and Justification of Final Rules 
on Prohibited and Excessive Contributions: Non-Federal Funds or Soft Money, 67 
Fed. Reg. 49,064,49,083 (July 29,2002). The Supreme Court recently confirmed its 
support of this view. McConnell v. Fed. Election Comm’n, 2003 U.S. LEXIS 9195, 
at “119 (S.Ct. Dec. 10,2003). 
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B. Even if the Bradys had acted on behalf of the Brady Campaign, no 
contribution in-kind resulted. 

As noted above, the Bradys made their endorsements in their personal capacities and 
not on behalf of the Brady Campaign. However, even if the Bradys had acted on 
behalf of the Brady Campaign when making the endorsements, no corporate in-kind 
contribution resulted, as the expenses were properly paid by the Brady Committee. 
The Act and Commission regulations permit a corporation’s separate segregated h d  
to make contributions in-kind to a candidate or political committee without attributing 
these acts to the corporation. See 11 C.F.R. 0 114.2(f)(3) (2003). As the Office of 
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General Counsel concedes in its Factual and Legal Analysis, the Brady Committee, 
the Brady Campaign’s federally-registered separate segregated f h d ,  paid for all 
expenditures made in connection with the event, and the Nelson Committee properly 
reported the payments. See Nelson Committee Pre-Election Report Schedule A for 
Line ll(c), at Exhibit C. 

This leaves the time Mrs. Brady spent while at the event as the sole remaining 
expense potentially attributable to the press conference? An individual may volunteer 
his or her own personal services to a candidate or campaign committee without 
making an in-kind contribution. See 11 C.F.R. 5 100.74. Moreover, under the 
Commission’s rules, a corporate employee may make “occasional, isolated, or 
incidental” use of corporate facilities to volunteer on behalf of a campaign without 
making an unlawfid corporate contribution as long as the overhead or operating costs 
of .&e corporation are not increased. See 11 C.F.R. 0 114.9. 

Simply stated, no violation of the Act occurred here. Jim and Sarah Brady made 
personal endorsements at the press conference, and accordingly no corporate 
contribution resulted. Even if Mis. Brady had made her endorsement on behalf of the 
Brady Campaign, she volunteered her time without increasing the Brady Campaign’s 
overhead or operating costs, and the related travel expenses were properly paid and 
reported. The Commission should therefore decline to waste its resources pursuing 
this matter and should dismiss this action and close the file. 

Please do not hesitate to call us should you have M e r  questions. 

Rebecca H. Gordon 
Counsel to the Respondents 

As Mr. Brady does not hold an official position at the Brady Committee or at the Brady Campaign, 
neither the complainant nor the Commission has alleged that his endorsement was attnbutable to or 
made on behalf of either entity. 
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